4f28/77

Memorandum 77-28
Subject: 3chedule for Work on Topics

This appears to be an appropriate time to review the various topiles
on the Commission's agenda and to plan our work for the next few years.

It should be recopnized that any schedule must be tentative since
it 1s difficult to predict the amount of time that will be required to
prepare a recommendation on any particular topic. In addition, pri-
orities may require revision in light of requests or suggestions from

lepislative committees.

Generil Comment Concerning Schedule

Exhibit [ sets out a supgested schedule for recommendations to the
1978, 1979, 1980, and 1981 legisiative sessions. You will note that the
recommendation on the comprehensive statute on enforcement of judgments
1s tentatively scheduled for the 1979 legislative session. Fxhibit 2
sets out the schedule that would need to be met in order to submit this
recommendation to the 1979 session. Tt is an ambitlous schedule and one
that the Commission may be unable to meet,

The schedule set out in Fxhibit 1 disposes of the various topics on
the Commission's present agenda except for those on which work is
deferred in order to avoid possible duplication of the work of the Joint
Legislative Committee on Tort Liability. See pages 1621-1626 of the
attached Annual Report for a listing of topics on the agenda. You will
note that many toplcs are retained even though recommendations relating
to the topic have been submitted; we do not anticipate any additional
recommendations on these topics unless defects in the legislatlon en-
acted upon Commission recommendation are called to our attention.

For a summary of the status of the backpround studies on various

topics, see Exhibit 4.

Nonprofit Corporation Study

We cannot now antilcipate what additional work will be required eom
the nonprofit corporation study. In view of the Commission’s decision

at the last meeting to proceed with 1ts bill rather than to work with



the State Bar Committee on a joint bill, 1t would appear that it would
be best to consider nonprofit corporation law apailn in Hovember 1977
when we have substantially completed the work on our 1978 legislative
program. At that time, the State Rar Committee should have put together
a draft of a b1ll, and we should have received whatever comments we will
receive on our printed recommendation and the bills introduced to ef-
fectuate that recommendation. Tt is absolutely necessary that we make
our nonprdfit'ccrporation bills two-year bills so, assumning thev pass
the Senate, théy‘will not be conslidered in the Assembly until April or
May 1978. ' '

Selected Aspects of Inverse Condemnation Law

Exhibit 3, prepared by “r. Sterling, sets out 2 number of areas of
inverse condemnation law that the Commission might wish to study.
Please refer te that exhibit: we plan to discuss the exhibit at the

meeting.

Respectfully submitted,

John H. DeMoully
f'xecutive Secretary
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TEHIRIT 1

POSSIBLE RECOMMEMDATIONS FOR 1978 LEGISLATIVE SESSINY

(1) Ténfétiﬁe Recommendatioh 2elating to the Attachment Law-
Performance of Judicial T™uties by Coart Commissioners

We have received two letters commenting adversely on this
tentative recommendation and cbjecting to the use of court
commissioners under the Attachment Law.

{2) Tentative Recommendation Relating to Evidence of “arket Value of
Property

You wili recall that the Chaiiman of the Commission prepared

a letter objécting to changes in the existing law proposed by
this tentative recommendation. Ve have received letters ex-

pressing the view that the tentative recommendation does not

oo far enough in proposing chanpes in existing law. We have

réceived quite a number of requests for copies of this tenta-
tive recommendation.

(3) Flimination of Overlap Betwcen Suardianship and Conservatorship
laws : T '

The staff expects to produce a tentative recommendation on
this subject for the July 1977 meeting. If the tentative
recommendation can be approved for distribution for comment
after that meeting, it is pcssible that a recommendation on
this subject could be svbmitted to the 1978 session.

{(4) Psychotherapist-Patient Friviiege Revisions

The staff expects to produce z tentative recommendation on
this subject for the July 1977 meeting. Since the basic
policy decislons already have been made at a previous meeting,
the Commission showld be in a pesition to approve the tenta-
tive recommendation for dictribution for comment after the
July meeting, and it is likely that a recommendation on this
subject could be submitted to the 1973 session.

(5) Attachment - Security Interests I1n Attached Property

The staff expects to produce a tentative recommendation on
this subject fer the May 1977 meeting. Since the basic

policy decicinrn: alrcady have been made at the April meeting,
the Commission should be in a position to approve the tenta-
tive recommendation for distribution for comment after the MMay
meeting and a recommendation con this subject could be sub-
mitced to the 1973 gession.
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Recommendation Relating to Resolutions of Necessity

This tentative recommendation has been distributed for com-
ment. If the Commission finds, after reviewing the comments,
that the recommendation is one that it wishes to submit to the
1978 legislature, this could be included as part of the 1978

Legislative Program.

POSSIBLE RECOMMENDATIONS FOR 1979 TEGISLATIVE

SESSION

Retroactivity of exemptions from execution
Homestead exemption

Comprehensive statute on enforcement of judgments
Selected aspects of inverse condemnation law

General assignments for benefit of creditors

POSSIBLE RECOMMENDATIONS FOR 1280 LEGISLATIVE

SESS5TON

Comprehensive statute on enforcement of judgments
for 1979

Revigions of Fvidence Code
Adoption and Child Custody

Marketable Title Act and Related Matters

POSSIBLE RECOMMENDATIONS FOR 1981 TEGISLATIVE

if not completed

SESSION

Class Actions
Parol Gvidence Pule

discovery in Civil Cases
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FXFTRIT 2

SUCGEETED SCHEDULY ¥0OR COYPLETION OF RECOMMENDATION FOR

FO”ﬁFEPEﬁRIVE STATUTE 0% ELFORCEMENT NOF JUBGMENTS

Covember 1977 - Approve draft of tentative recommendation for
distribution for comment in mimeopraphed
form

Februarv 1978 - Tentative recommendation revised to reflect decisions

made at Tovember 1977 meeting and prepared and sent
out to Frofessor Riesenfeld, levying officers, court

clerks, State Bar Committee, and other interested
gTOUNS

September and lctober 1978 “eetings - Peview comments on tentative

roecommendation and revise same

October 1973 - Approve recommendation for printing

Januvary 1479 - Pecommended leelslation introduced

March 1979 - Recommendation available in printed form
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EXHIELT 3

SELECTET ASPECTS OF INVERSE CONDEMHATION LAU

The Commission has previously expressed an interest in dolngz fur-

ther work in the inverse condemnation area.

Procedural Aspects

We have found in the past that work on procedural aspects of in-
verse condemnatlon has been more feasible than work an substantive
aspects. The serles of artiecles on inverse condemnation prepared for
the Commission by Professor Van alstyne contemplated a cencluding
article on inverse condemnation procedure which was never produced.
Some aspects of procedure that could he studied are-

{1) Statute of 1imitations. There has been a continuing problem

concerning the time a cause of action in inverse accrues. This problem
has been somewhat ameliorated by abolition of the six-month claim-filing
requirement. “onetheless, statutory standards to determine when the
cause of action accrues for different types of damage might be useful.
The problem in this area, of course, is that the fact situations vary so
that it may be difficult te pinpeint types of occurrences that will be
said to trigper a " taking or damaging.

(2) Suspension of tax liability. There is some uncertaivty in the

law concerning the abrogation of property tax tiability where a taking
or damaging occurs—-does the tax liability abate immediately. or does it
continue until judement? The Commission previously expressed an in-
terest in investizating this area in connection with overall reform of
Revenue and Taxation Code ﬂectioﬁ 4986, HWow mirht be an appropriate
time to undertake work on the suspension of taxes problem.

(1) Functions of judee and jurv. The staff has spoken with Pro-

fessor Kanner, who has sugpested that it would be well worth the Com-
mission's time to study the problems that are created In inverse con-
demnation proceedinegs by the procedure of the judge makine findings of
fact as to the elements of the inverse cause of action, with the jury
relegated to determination of damapes. As a result of the judees'

findings constituting the record on apneal, the inverse condemnation



field 1s filled with cases that appear to reach different results on
basically the same fact sitvations, therehy causing an undue amount of

uncertainty in the law.

Substantive Aspects

Trofessor Kanner also indicated a number of areas 6f substantive
law where the law ic not clear and statutory standérds ﬁould be useful:

(1) Adrport noise. The Commissien at one time devoted substantial
time to a study of allport noise and finallv abandoned the area at the
sugpgestion of lawyers who practice in this avea.

(2) Impairment of access.

(3} Condemnation blipht.

One other area of subsfantive law that is of ereat imporrance at
pbresent is taking by regulatien {down~zoning, and the like). Assembly-
man HMeAlister has sugpested to the staff that this would bé a worthwhile
area fer the Commission to work {in. Assemblvman “cAlister has a bill in
the current lepislative session that 1s of a fairly limited Eharacter,
to provide a property owner reimburcement for expenses actually incurred
as a prelude to development of proverty which are rendered uselecs by
local agencv action that has the effect of precluding further develop-
ment. The State Bar Committes an Condemration, and others, are Dresent-
lv at work developing legislation in this area to proseribe when a

compensable taking or damaging occurs.

Conclusion

The aspects of inverse condemnation mentioned above are merely
identified to obtain an exﬁression of Commission interest. The staff
believes that, before the Commission activates a study on any of these
aspects, the views of the Stete ®ar Committee should be obtained, and

the prospects for the study should be further investipated by the staff.
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FXHIBRIT 4

FACKGROUND STUDIES

The follawing is a report on the backeround studies that are in
progress or anticipated on the wvarious tonics on our apenda.

The hackeround studies on the possible recommendations to the 1478
session have already heen prepared or work on them is well underway.
See Exhihit | for additional information.

With respect to the possibkle recommendations to subsequent ses-
glens, the following is the situaticn with respect to each such recom-

mendation:

Retroactivity of exemptions from execution. I am seeking to por-

suade the Pacific Taw Journal te write a student note on this problem.

Homestead exemption. The Commission has determiped to retain a

regearch consultant to prepare a background study on this topic.

Comprehensive statute sn enforcement of judgments. The staff, in

consultation with Professor 7iesenfeld, will prepare any necessary back-
rround studies,

Selecred aspects of inverse condemnation. The Commission may wish

te retain an ewpert consultant to prepare a backsround study on one or
more of the aspects of inverse condemnation law referred te in Fxhibit

3. The staff mipht nrepare a backesround study on some of the matters
lTisted in ¥xhibit 3., In the course of the Commission's consideration of
Lxhikit 3, consideration mipht be miven not onlyvy to which aspects of
inverse condemnation law the Commission will study but also to whether

an expert consultant will be needed to prepare the bachkeround study on
that aspect. e might be able to find as much as £3,37 in the current
budaet to cover a background study on some aspect of inverse condemnation,

General assignments for benefit of creditors. The staff will secon

commence work on a hackeround study on this topic.

Revisions of the Fvidence Code. We have on hand a backpround study

comparing the California Fvidence Code with the new Federal Rules of
fvidence. The staff will prepare any additional needed background

studies on this tanic.



Adoption and child custedy. Two backeround studies on this topic

already have heen published iﬁ waw reviews. Additional hackeround
studies may be needed anl the staff believes that such studies should be
nrepared by expert consultants., "en we have finished the creditors'
remedies study, the Commission will be in a position to devote a major
portion of its time to this topic and car then determine whether any
additianal background studies are necessarvy.

‘Marketable Title Act znd related matters., The California_Land

Title Association is reviswing the provisions of the Uniform Act thar
relate to this topic and will submit a report to the Law Revision Com-~
miscion concerning the chences it recommends be made in the Uniform Act
if those provisicns are to be recomminded for enactment in California.
~The report should be in our hands before the end of the vear.

Class actions. Some time ago the Commission determined that

Professor Jack Friedenthal of Stanford Law School should bhe our con-
sultant on this topic. However, it was alsco determined that work on
this tonic should be delayed pending development of the Uniform Act on
this subJect and development of a body of case law on the subject.

Parol evidence rule. This topic has been on our {inactive agenda.

e have received a workine paper from the Fnelish Taw Zeform Commission
rcecommending that the parel evidence Yule be repealed in ﬁngland. e
are awaitine with interest a report from that body indicating what
recommendation 1t ultimately will make.

Discovery in civil cases. This topic has been on our inactive

agenda. The State Bar has heen active in this field. Within the next
few years, the staff will make 3 preliminary study te determine whether

there is a need:- to retain on evper: consultant on this topic.



